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THE FIRST THING WE DO
JORGE R. ROIG 1
The first thing we do when we are born is learn. We learn to
breathe in air, and we learn to, quite literally, see the world
around us in a new light. We also begin immediately to teach. We
tell our parents when we are hungry, wet or cold. And we show
them, in most cases, how to love like they have never loved before.
We receive and analyze the stimuli from, and send out our own
stimuli to, the environment. We immediately engage in a
conversation with our surroundings. Our learning process and our
subsequent pursuit of education are, therefore, primordial and
natural. Education is the first thing we do.
In spite of this, there is currently a concerted effort to dumb
down America. This dumbing down is not the result of
“technology” or of “the incorrigible youth.” Dr. David Stovall –
recipient of the Local Hero Award at the 2013 LatCrit Biennial
Conference, Associate Professor at the University of Illinois at
Chicago, volunteer high school social studies teacher and
community activist – succinctly and poignantly explained the
current multilateral attack on education: “This is not a conspiracy
theory; it is public policy.” 2
Recently, the American Bar Association’s Council of the
Section on Legal Education and Admissions to the Bar proposed
that tenure for law professors be eliminated as a requirement for
accreditation of law schools. 3 Deans, law school administrators,
judges and practicing attorneys in favor of eliminating this
requirement argued that (1) no one outside of academia
understands why tenure exists, (2) professors are the only
1 Assistant Professor of Law, Charleston School of Law, Charleston, South
Carolina; Juris Doctor, University of California at Berkeley, Boalt Hall School
of Law, 2000; Bachelor of Arts with Honors in Economics, Harvard University,
1997. I would like to acknowledge the invaluable editing contributions of: Prof.
Dr. Hiram A. Meléndez Juarbe, Professor of Law, University of Puerto Rico
School of Law, Río Piedras, Puerto Rico; and Joanne A. Tomasini Muñiz, Esq.
2 2013 Biennial LatCrit Conference, Resistance Rising: Theorizing and
Building Cross-Sector Movements, Chi., Ill. (Oct. 3–6, 2013). The current and
future changes in the legal education landscape were also the subject of a
plenary session at the LatCrit Conference. Id. This essay is inspired by both
Dr. Stovall’s address and the plenary session presentations and ensuing
discussion.
3 Karen Sloan, ABA Panel Favors Dropping Law School Tenure
Requirement, NAT’L L.J. (Aug. 12, 2013, 12:00 AM), available at
http://www.nationallawjournal.com/id=1202614832071/ABA+ Panel+ Favors+ D
ropping+Law+School+Tenure+Requirement%3Fmcode=0&curindex=0&curpag
e=ALL# .
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over again by the United States Supreme Court, a central part of
that atmosphere is academic freedom. 9 “Although the case for
academic freedom goes beyond economic considerations, protecting
academic freedom may in fact have valuable economic benefits,
through encouraging a climate of discovery and criticism that
promotes individual and social learning.” 10 As articulated by the
Supreme Court, “[t]eachers and students must always remain free
to inquire, to study and to evaluate, to gain new maturity and
understanding; otherwise our civilization will stagnate and die.” 11
Allowing teachers, researchers, scholars and thinkers of our
society the freedom to think new thoughts, state uncomfortable
truths and criticize entrenched powers that favor stagnation, has
played an essential role in guaranteeing our society’s progress. Do
we want to go back to the age when Galileo Galilei’s rediscovery of
scientific fact was silenced? 12 Or, should we seek to recreate and
rejuvenate a social order that inscribed the freedom to think,
speak, believe and associate in the very first provision of its Bill of
Rights? 13 In this sense, “many spirited defenses of the tenure
system have been made on the grounds of protecting the rights of
faculty to pursue their research and teaching and to support their
political goals outside the institution.” 14 “The job security provided
to academics by tenure is designed to serve principally as a
‘guarantor of academic freedom.’” 15
Advancement and Long-Term Economic Growth in Asia, in TECHNOLOGY AND
NEW ECONOMY 157, 170–72 (Chong-En Bai & Chi-Wa Yuen eds., 2002)
(“First, innovation is science based. This implies a great deal of importance for
higher education as a fundamental feature of a national innovation strategy.
Critically, higher education does not take place anywhere in the world without
a major investment by government. Second, innovation is an increasing
returns to scale process . . . This is also why we have universities – because it
is helpful for scientists to talk to each other so that they can develop good
ideas with the help of the person next door. . . . Society benefits through the
widespread diffusion of ideas. To this end knowledge-based economies aim at
the free and broad distribution of basic scientific knowledge, new
mathematical theorems, and the like.”).
9 Keyishian v. Board of Regents, 385 U.S. 589, 603 (1967) (“Our Nation is
deeply committed to safeguarding academic freedom, which is of transcendent
value to all of us and not merely to the teachers concerned. That freedom is
therefore a special concern of the First Amendment, which does not tolerate
laws that cast a pall of orthodoxy over the classroom.”).
10 McPherson & Schapiro, supra note 5, at 93–94.
11 Sweezy v. New Hampshire, 354 U.S. 234, 250 (1957).
12 See Kevin W. Saunders, When Enduring Value Turns to Dogma, 58
WAYNE L. REV . 1149, 1150–57 (2013) (citing JEROME J. LANGFORD, G ALILEO,
SCIENCE , AND THE CHURCH (3d ed. 1992) (discussing the importance of
consistently valuing freedom of expression even when it contradicts societal
values – as illustrated in the context of Galileo’s trials before the Catholic
Church).
13 U.S. CONST. AMEND. I.
14 McPherson & Schapiro, supra note 5, at 86.
15 Mark L. Adams, The Quest for Tenure: Job Security and Academic
Freedom, 56 CATH. U. L. REV . 67, 79 (2006) (quoting James J. Fishman,
THE
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freedom. 9 “Although the case for
academic freedom goes beyond economic considerations, protecting
academic freedom may in fact have valuable economic benefits,
through encouraging a climate of discovery and criticism that
promotes individual and social learning.” 10 As articulated by the
Supreme Court, “[t]eachers and students must always remain free
to inquire, to study and to evaluate, to gain new maturity and
understanding; otherwise our civilization will stagnate and die.” 11
Allowing teachers, researchers, scholars and thinkers of our
society the freedom to think new thoughts, state uncomfortable
truths and criticize entrenched powers that favor stagnation, has
played an essential role in guaranteeing our society’s progress. Do
we want to go back to the age when Galileo Galilei’s rediscovery of
scientific fact was silenced? 12 Or, should we seek to recreate and
rejuvenate a social order that inscribed the freedom to think,
speak, believe and associate in the very first provision of its Bill of
Rights? 13 In this sense, “many spirited defenses of the tenure
system have been made on the grounds of protecting the rights of
faculty to pursue their research and teaching and to support their
political goals outside the institution.” 14 “The job security provided
to academics by tenure is designed to serve principally as a
‘guarantor of academic freedom.’” 15
Advancement and Long-Term Economic Growth in Asia, in TECHNOLOGY AND
NEW ECONOMY 157, 170–72 (Chong-En Bai & Chi-Wa Yuen eds., 2002)
(“First, innovation is science based. This implies a great deal of importance for
higher education as a fundamental feature of a national innovation strategy.
Critically, higher education does not take place anywhere in the world without
a major investment by government. Second, innovation is an increasing
returns to scale process . . . This is also why we have universities – because it
is helpful for scientists to talk to each other so that they can develop good
ideas with the help of the person next door. . . . Society benefits through the
widespread diffusion of ideas. To this end knowledge-based economies aim at
the free and broad distribution of basic scientific knowledge, new
mathematical theorems, and the like.”).
9 Keyishian v. Board of Regents, 385 U.S. 589, 603 (1967) (“Our Nation is
deeply committed to safeguarding academic freedom, which is of transcendent
value to all of us and not merely to the teachers concerned. That freedom is
therefore a special concern of the First Amendment, which does not tolerate
laws that cast a pall of orthodoxy over the classroom.”).
10 McPherson & Schapiro, supra note 5, at 93–94.
11 Sweezy v. New Hampshire, 354 U.S. 234, 250 (1957).
12 See Kevin W. Saunders, When Enduring Value Turns to Dogma, 58
WAYNE L. REV . 1149, 1150–57 (2013) (citing JEROME J. LANGFORD, G ALILEO,
SCIENCE , AND THE CHURCH (3d ed. 1992) (discussing the importance of
consistently valuing freedom of expression even when it contradicts societal
values – as illustrated in the context of Galileo’s trials before the Catholic
Church).
13 U.S. CONST. AMEND. I.
14 McPherson & Schapiro, supra note 5, at 86.
15 Mark L. Adams, The Quest for Tenure: Job Security and Academic
Freedom, 56 CATH. U. L. REV . 67, 79 (2006) (quoting James J. Fishman,
THE

